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QUESTIONS PRESENTED 


Whether the pre-trial confrontation procedures employed 
in this case deprived defendant of due process and therefore 
required exclusion of the testimony: relating to the out-of- 
court identifications. 


Whether the out-of-court identification evidence was 
obtained in violation of Rule 5a of the Federal Rules of 
Criminal Procedure. 


Whether the failure to charge the jury as requested 
regarding the identification testimony constituted reversible 
error. 


x/ This case has not been heard previously by any panel of 
the Court. - 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,214 


JOSEPH A. CAMPBELL, 


Appellant, 


v. 
UNITED STATES OF AMERICA, 


Appellee. 


Appeal in Forma Pauperis from a Judgment of Conviction of the United 
States District Court for the District of Columbia for Violations of 
District of Columbia Code §§ 22-2901, 22-502. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of the District Court to enter its judgment of 


conviction rested on D.C. Code § 11-521, This Court has jurisdiction of the 


appeal from that conviction under 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 

On May 8, 1967, Joseph A. Campbell and Johnny C. Patterson were jointly 
indicted on two counts -- Robbery and Assault with a Dereon Weapon (D.C. 

Code §§ 22-2901 and 22-502). Patterson was singly eraed as well with Carrying 
a Dangerous Weapon (D.C. Code § 22-3204). More than a year later (May 20, 1968) 
the defendants came to trial, but before the jury was mpencied each moved to 
suppress identification testimony on the basis of Supreme Court cases which 
intervened between the crimes charged and the trial. Their motions were heard 
and denied by Judge Corcoran, and then Johnny L. Patterson pleaded guilty to 
Carrying a Dangerous Weapon. Defendant Campbell was immediately tried and on 

‘May 22, 1968 convicted as charged of Robbery and Assault with a Dangerous 
Weapon. On June 28, 1968 he was sentenced by Judge Corcoran to an indeterminate 
sentence under the Federal Youth Corrections Act., 18 USEC: 5010(b) . 

I. The Government's Case. The Government's case before the jury rested 
on ‘the testimony of two eye witnesses, one police officer and one fabrics 
expert. The eye witnesses, Thomas Garner and Ronald Graves were the manager 
‘and assistant manager respectively of an A&P Store located at 500 Twelfth Street, 
S.E. (Tr. 83). Their testimony established that at approximately 11:45 a.m. 


Friday, February 24, 1967, three or perhaps four men robbed the A&P of 2100 dollars 


As the bandits were fleeing the manager fired a single shot, which may have 
hit one of the men! Five days later, March 1, 1967, the Government's third 
witness, Officer Kelly, learned that defendant Joseph Campbell had entered 
Providence Hospital that day suffering from a bullet wound. Officer Kelly 
took Garner and Graves to the hospital to view the defendant; and there, 
according to the officer and both eye witnesses, identifications were made. 
(Tr. 123-26, 87, 146, 149). The eye witnesses also made positive in-court 
identifications. (Tr. 87, 149). The government concluded its case with 
the testimony of a fabrics expert to the effect that clothing taken from the 
defendant at the hospital had been punctured by the entrance and exit of a 
bullet. The expert also specified which particular holes were entrance or 


exit points. 


II. The Defendant's Case. The defendant's case was alibi. He testified 
that while waiting on a bus to take him to work on March 1, 1967, he was fired 
upon from a passing car. He attributed the shooting to the members of a gang 
from a rival neighborhood. (Tr. 268, 312-313). Because Providence Hospital was 
nearby he set off for it on foot. En route he hailed a friend, Stephen DeBruhl, 
who took him directly to the emergency ward. (Tr. 269).  DeBruhl confirmed this 
in his own testimony and also confirmed that Campbell's.wound was bleeding at the 


time. (Tr. 199, 200, 201). 


Defendant further testified that at the time the robbery occurred (11:45, 


February 24) he was en route to his job in Alexandria, Virginia. (Tr. 265, 275). 
Defendant's immediate superior, Lawrence P. Robinson, labor foreman at the 
Cameron Station Commissary, (Tr. 241) testified on the basis of work records 
which included a sign-in sheet, that defendant was scheduled to work from 


12:00 until 8:30 on February 24th. (Tr. 243). While Mr. Robinson had no 
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personal recollection of February 24, 1967, (Tr. 253, 254), the records showed 
that defendant arrived at work at "approximately twelve o'clock." (Tr. 244). 
He left work at 3:00 o'clock after going to the dispensary where he was treated 
for a toothache. (Tr. 245, 256). Defendant returned to work on his next 
scheduled day, Tuesday, February 28, and worked an eight-hour day. (fr. 248). 
Defendant's mother, Mary Campbell, and his sister, Cecelia Campbell, also 
testified in defendant's behalf. The mother stated that her son lived with 
her and that she had not noticed anything unusual one defendant or his bed 
clothing or his laundry prior to March 1, 1967. (Tr. 213-16). Her first 
knowledge of the gunshot wounds sustained by defendant came when the hospital 
authorities called her. (Tr. 210). Defendant's sister stated that she had not 


noticed any marks on defendant prior to March 1, 1967.: (Tr. 228, 229). 


III. The Identification of Defendant and Objections Thereto Before 
——S et crendant and Objections Thereto 


the jury was impaneled defendant moved to suppress the identification testimony 
‘in this case on the basis of Stovall v. Denno, 388 U.S. 293. (Tr. 5, 67). An 
evidentiary hearing was held and the motion was denied. (Tr. 68). The matter 
was raised again at the close of the Government's case in defendant's 
unsuccessful motion for acquittal. (tr. 193) - Garner. and Graves testified 


at the evidentiary hearing and the trial. Officer Kelly testified only at 


trial. 


x/ Record citations referring to pages between Tr. 3 and Tr. 68 indicate that 
the testimony was given at the evidentiary hearing. Citations to later 
pages indicate that the testimony was given at trial. 


fn 


Ah. The Robbery. Mr. Garner, the manager, was in the office (cashier's 
cage) when the robbery began. He did not realize a robbery was in progress 
until a young man with a .38 revolver appeared at the window of the office 
and threw a brown paper bag to him, directing the manager to fill it up. Mr. 
Garner put approximately $2100 in the bag. (tr. 83). At this time the robber 
was about two feet or @ foot and a half distant from the witness. (Tr. 7; 87). 
The transaction required "about a minute," and in Garner's words, "Most of 
the time I had my eyes on him." (Tr. 7). Then the robber walked around the 
cage and started out the door. He was the last of the robbers to leave. (Tr. 
102). Meanvhile, Garner reached into a drawer and grew a gun. (Tr. 85). He 
fired over the top of the cage and the robber, who was then about 27 feet away, 


(Tr. 98) "more or less stumbled out the door." (Tr. 85). Garner followed the 


men out the door and saw them get into what NT took to be a '63 Oldsmobile." 


(Tr. 86). In all, Garner believed the "whole transaction" took “around two 
minutes." (Tr. 87). He had never seen the robber before. (tr. 7-8). He knew 
that the robber was wearing a black jacket and a black hat, and was 18 or 19 
years old, put he recalled nothing specific about the robber's face -- "just to 
know him when I see him, that's all." (Tr. 10, 85-86) . 

Mr. Graves, the assistant manager, was in the front of the store during 
part of the holdup. (Tr. 38, 143). He too had not seen the robbers enter the 
store. He first noticed the men standing near the cage and so he went over to 
cash their checks. (Tr. 39, 143). En route he was momentarily detained by 4 
customer. When he neared the cage he noticed the manager was there. Graves 


started to enter the cage and was accosted by one of the bandits. There are 
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three accounts of his confrontation with this robber, It is not whol ly 
clear whether it was this robber who Graves positively identified as Joseph 
Campbell. (1) At the evidentiary hearing, Graves said that 

"the fellow put a gun in my face, and I heard one of them 

say, 'If he moves, kill him.' And the other guy at the 

office was telling him, 'come inside, fill it up, fill up 

the bag, if you don't I'll kill you." [Tr. 39] 


(2) The next day Graves told the jury on direct examination: 


"Just then this fellow grabbed me and stuck a gun in my 
waist, said, 'If he moves, kill him.'" 


x xXx 
"Q. Where were they [the three robbers] arranged? 
"A. The one was holding me, just a couple of feet from 
the check cash window, and two about at ‘the window. 
[Tr. 143, 144] 
xx x 
"I remember one [robber] that I remember ‘specifically, 
and that's really the only one I could identify, which 
one of the three at the time I really don't remember." 
aeons SAA} 
Similarly, Graves remembered seeing two guns but as to whether the man whose 
face he recalled had a gun he said "I believe he did. I can't say offhand, 


no." (Tr. 145). (3) On cross-examination, Graves stated: 


"A. Sir, I remember seeing one face and one gun, that 
was the one sticking in my stomach, really. [Tr. 153). 


x x * 


Now, then, the suspect who held the gun on you, was he 
the same one who held the gun on Mr. Garner? 


No. sir. I don't believe he was, because he was - I 
believe forcing Mr. Garner to hurry - but he turned 
around and looked at me. j 


"I mean, this is the one who said, 'If he moves, 
kill him,' because he kept telling Mr. Garner, 'If 
you don't fill up the bag, I'll kill you, 
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So had you identified this person as the suspect, 
Mr. Campbell, as the suspect who was holding the 
gun on you? 
"A. No, sir. I didn't identify him as that." [Tr. 154-155]. 
Graves final comments on this stage of the robbery were that the man 
holding up Garner was the first man he (Graves) saw. (Tr. 161). At that 
time the witness and the suspect were separated by a distance approximating 
that between the witness stand and the near end of the jury box. (Tr. 162). 
"I was looking at him when I was grabbed." (Tr. 161). Then Graves looked down 
at the gun in his stomach. (Tr. 162). 
Graves testified that after this confrontation at the cashier's cage 
"I more or less--I don't know--got kind of seared; I just walked away, didn't 
want to have nothing to do with it." (Tr. 144). He walked down one aisle and 
then returned to the front of the store via another aisle. When he heard a 
shot fired he knelt, not knowing who had fired it. (Tr. 145). He 
approached the front just as the bandits were leaving. Then he went out to 
try to see the car tags. In all, Graves thought the robbery took "a couple 


or three minutes" (Tr. 40), or three to six minutes (Tr. 38, 153). 


When the police arrived Graves described two suspects, one of whom-held 
up the manager. (Tr. 40-41). That suspect "was sort of a light-skinned Negro 
who had a shiny forehead, cheeks were puffed up, and he stood about five-eight," 
and was 18 or 19 years old. (Tr. 41). This bandit, according to Graves, 


either wore a brown trench coat or a green coat or a black coat. (Tr. 41, 144, 


155). Graves had never seen the robbers prior to the robbery. (Tr. 46, 153). 


B. The Photo Identifications. Five days ry the crime, M 
Joseph Campbell entered Providence Hospital at ‘ = (rx 5; ibis} ZAG) 
According to the hospital's records the cause of a was three wounds 
diagnosed as gunshot wounds. (Tr. 141) Apparently in accordance with the 

duty imposed on the hospital by D.C. Code §§ 2-181-82,' the hospital authorities 
notified the police of defendant's admittance. 

Sergeant James K. Kelly, who had been assigned to: this case from its 
inception, (Tr. 122) telephoned Garner on the same day. and asked the manager 
to come to the store to look at some pictures. (Tr. 29). Though the record 
is not absolutely clear, it seems that it was this telephone conversation 
to which Garner referred in the following colloquy: 

"Q. Were you told, Mr. Garner, before you went to the hospital, that 

there was someone there who had been shot and you were asked to 


see if you recognized him as the person you had shot. 


"A. Yes." [Tr. 24]. 


After Garner arrived at the store Kelly showed him "between six and 


eight" or "about seven or eight photographs." (Tr. 35, 11, 25). All of the 
subjects were black. Their ages varied: "Thirty-five and forty, forty-two, 
forty-four." (Tr. 14). "About four of the pictures were of persons in the 

age range of defendant. (Tr. 14). Garner selected defendant Campbell's 
picture, a police mugshot taken in regard to a juvenile involvement. (Tr. 103). 
Garner said, "when I saw this one picture, it just felt, like the robbery all 


over again, that it was the same person." (Tr. 29). Garner looked through 
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the rest of the pictures and handed them back, saying he was "positive" 
Campbell was involved. (te. 30). Thereupon the detective asked Garner 
to go to the hospital with him. (Tr. 30). 

Graves' experience was different in several respects. Graves was at the 
store when detective Kelly called. The detective informed Graves "that a 
suspect had been wounded, and he would like for us to see if we could 
identify the man." Graves understood "wounded" to mean "shot." (Tr. 49). 
Graves was shown pictures after Garner. (Tr. 43). The showing was 
conducted by a detective. Graves "guessed" that he was shown 15 pictures. 

"I can't remember, I believe it was about 15... ." (Tr. 43-44). All subjects 
looked to him to be men of "just about the same age," (Tr. 46) but he didn't 
know how many were over 30. (Tr. 45). Some "might have been older." (Tr. 54). 
Among them "there were white people... . Yes, sir; there were some white." 
(fr. 46). On cross-examination by the prosecutor Graves was asked: 


"Q. Can you tell us how many of, you said about 15, 
approximately how many were white? 


"A. Really I can't. I know there was more than one. 
I would say one or two." [Tr. 54] 


By his own account, the witness "didn't want to make a snap answer,"-he wanted 


"to look at the rest, see if maybe I was wrong." And so he went through the 


pictures twice before he picked out the picture of defendant. (Tr. 46). He 


told the officer "I believe this is the fellow." (Tr. 47). 
C. The Hospital Showup. By the time the photo identification was complete, 


if not before, the two witnesses had been advised by the police that the 


suspect had been shot. ( Tr. 24-25, 107). Officer Kelly testified that he told 
the witnesses "there was someone at the hospital that I would like them to 
look at." He further conceded that he "night have” seid that the suspect was 
hospitalized because of a bullet wound. (Tr., 130). 

In compliance with Officer Kelly's request the witnesses and officer left 
together by car for Providence Hospital. En route there was some conversation 
concerning crime though the memories were dim on this matter. Officer Kelly 
did not remember any conversation (Tr. 129). Garner remembered that there was 
conversation "about other cases, ... nothing about the [this] case." (Tr. 110), 
Graves, too, remembers talking about “other erimes"; "JI don't think we talked 
about this one so much." (Tr. 48), | 

When the identifying entourage arrived at the hospitel, Officer Kelly entered 
alone, leaving the two witnesses in the car. He estimated that he spent 
almost 45 minutes alone with defendant in the hospital. (tr. 133). (Defendant 


at this juncture made a statement which the prosecutor deemed "exculpatory." 


(Tr. 131)). According to Graves, wien Officer Kelly returned ke said: 


"Are you ready, the suspect is in the other room." (fr. 50). 


Thereafter the officer and two witnesses entered the hospital together. 
Garner's state of mind at this juncture appears from the following: 
"A, You say did I assume I was going to identity 
"Q. The very person whose pictures you had seen? 


"A. Well, naturally it would be." (Tr. 24). 


x/ It is not clear from Kelly's testimony whether he imparted this information 
before or after the photo identification, or at both times, The testimony 
of Graves clearly indicates that he was given this information before the 
photo identification. (Tr. 49). z 


They proceeded to the corridor opening onto the emergency ward and entered 
a cubicle which had been partitioned off. (Tr. 27) Garner believed there were 
"only two" patients in this room, both males and both colored. (Tr. 17). One 
of the patients was the defendant. He was wearing a tee shirt and "he had just 
been bandaged." (Tr. 113) He was "in bed" or "sitting on the bed." (Tr. 18) 
At first Garner testified that defendant stood when asked to do so by the 
officer, but later he recanted saying "I'm not positive, not positive he stood 
up." (Tr. 18) While at the hospital Garner "only realized that I was looking 
at the man that had held me up." (Tr. 21) It "was just positive identification, 
that's all." (Tr. 29) According to Garner the identifying party only remained in 
the room "a couple of minutes." (Tr. 18). 
Graves relates the viewing somewhat dirferently. 
"Q. Mr. Graves, did you not testify a few minutes ago [at Tr. 49] 

that you were told by the police that there was this suspect 

in the hospital who had.been shot, and apparently had powder 

burns, and so forth? 

, When you went to identify the person, you knew that you 
were going to try to identify this very person, is that 


correct? 


"A, I was understanding that that's the person." [Tr. 58] 


When the party entered the room Officer Kelly asked: "Would we please look at 


the suspect." (Tr. 147) Graves saw defendant and a woman Graves believed +o 


be defendant's mother. (Tr. 147). The defendant was wearing a bandage. (Tr.160). 
x 


“Graves did not believe there was a second patient in the room. (Tr. 59). 
He testified that defendant was lying down, and, Graves believed, that 


he never rose while they were present. (Tr. 52). 


x/ Graves testified that the curtain had been drawn about the adjoining bed, 
and "I couldn't see who was in it." (Tr. 159) 
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Nothing was said by any of those present until the identifying party 


left the room. (Tr. 52). According to Graves when they came outside, ". . 
he [Kelly] asked Mr. Garner. So Mr. Garner identified the suspect." It 
developed, however, that Graves "couldn't really hear what they were saying, 
I figured that he was asking him if that was —-" = 

Officer Kelly then asked Graves if he could identify Campbell, and Graves 
replied affirmatively. (Tr. 147) 
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After the motion to suppress was argued the trial court ruled that the 


matter did not fall "within the Stovall decision." (fr; 68). In support of 


its ruling, the Court. said: 


On the basis of the record in this case, it seems to me that 
both witnesses have made a very positive identification. Prior to 
the visit to the hospital, after going through numerous photographs , 
there was no suggestion that at the time they went through the 
photographs, from either the police or from each other, as to the 
identification. : 


They both went into the hospital room. Without either of them 
suggesting to the other that they were making an identification, they 
came out and made a positive identification. [Tr. 68] 


x/ When Graves again referred to the conversation between Officer Kelly 
and Garner, the Court warned, "Don't suppose anything. Just tell us what you 
actually know." Graves! assumption was right. Garner did identify 
defendant at the hospital. (Tr. 18). 


The Pretrial Tdentification Procedures Vivclated Due Process and Required 
The Exclusion of the Testimony Concerning Out-of. Court Tdentifications. 


We contend that the foregoing statement of facts, taken from the 
testimony of the Government's witnesses, fully establishes that the 
pretrial confrontations violated due process and that the testimony 
of both witnesses regarding the pretrial confrontations should have 
peen excluded, Hereafter, we treat the out-of-court identifications 
in a combined fashion,but we regard the admission of the out-of-court 
identification testimony of each witness as an independent ground 


for reversal. 


A. “The Due Process Standard. Stovall v. Denno, 388 U.S. 293, 302 (1967) 
established that identification evidence is always assailable on the ground that 
the pre-trial confrontation "was so unnecessarily suggestive and conducive to 
irreparable mistaken identification that [defendant] was denied due process of 
law." Simmons v. United States, 390 U.S. 377, 383 (1968) treated the contention 
that the photo identification procedure was "so unduly prejudicial as fatally 
to taint" defendant's conviction. Though the Court did not decide whether such 
a claim drew upon the Constitution or upon the Court's supervisory powers, it 
did state that the claim is one 


"which ‘must be evaluated in the light of the totality 
of surrounding circumstances. See Stovall v. Denno, 

388 U.S. 293, at 302; Palmer v. Payton, 359 F.2d 199. 
Viewed in that context, we find the claim untenable." 


This Court, sitting en banc, refined the identification doctrines of the 


Supreme Court in Clemons, Clark and Hines v. United States (decided December 6, 


1968). In Clemons, the Court labeled a cellblock identification "improper." 


(Slip Op. p. 33).' However, because "the Government was not on notice either at 


trial" that its conduct "might be considered improper" 

the testimony concerning the cellblock identification was not deemed ver se 
inadmissible under the rationale of Gilbert v. California, 388 U.S. 263, 273. 
The Slemons' Court ruled: 

"[T]f a determination can be made that the out-of-court 

identifications admitted into evidence here were justi- 

fied by sources other than the cell block confrontations 

and thus can be deemed to be reasonably reliable indica- 

tors of guilt, we do not feel bound, in the present state 

of higher authority, to give the Gilbert per se exclu- 

sionary rule retrospective operation in the due process 

area in a case where the pre-trial confrontation occurred 

before Stovall." [Slip Op. 30] 


Instead, the Court employed the more stringent stendard of Simmons -- a 
"very substantial likelihood of irreparable misidentifigation.” 

In accordance with the foregoing statement of law we show below: 
(1) that the pre-trial confrontation, primed by the photo ‘manipulation, 
was suggestive; (2) that the suggestion was cmmessccemes (3) that the 
testimony concerning the hospital showup was per se inadmissible since the 
Government had ample notice of the impropriety of its confrontation procedures; 
and in any event (4) there is no independent source jeanne the out-of-court 


identification testimony as a reliable indicator of guilt. 


1. The Pretrial Confrontation, Primed by the Photo Manipulation Was. 


Suggestive. In United States v. Wade, 388 U.S. 218, 230 the Supreme Court 


recognized that 


"there is serious difficulty in depicting what transpires 
at lineups and other forms of identification, confronta- 
tions. 


* xX * 


"The impediments to an objective observation are 
increased when the victim is the witness. Lineups are 
prevalent in rape and robbery prosecutions and present 
a particular hazard that a victim's understandable out- 
rage may excite vengeful or spiteful motives. In any 
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event, neither witnesses nor lineup participants are 
apt to be alert for conditions prejudicial to the 
suspect. And if they were, it would likely be of 
scant benefit to the suspect since neither witnesses 
nor lineup participants are likely to be schooled in 
the detection of suggestive influences." 


In this case defendant was obliged to prove suggestivity from the mouths of 
Government witnesses who were victims of the crime. Despite this obvious 
handicap there has been, we submit, a complete documentation of intense suggestivity 
First of all, the witnesses were primed by a display of photographs. 
In using photographs there is "some danger" of incorrect identification even 
where the police "follow the most correct procedures." That danger is increased 
if one of the subjects in the photographic display is emphasized or "if the 
police indicate to the witness that they have other evidence that one of the 
persons pictured committed the crime." Simmons, supra at 383. See also 
Smith v. United States, No. 20,773 (D.C. Cir. June 7, 1968) p. 2n.1. In the 
instant case the police laid a foundation for the photographie identification by 
informing the witnesses that the police had a suspect and that suspect was 
suffering from gunshot wounds. The officer then tendered decks of pictures 
to the witnesses, These decks were "loaded." Graves! deck contained "some 
pictures" of white men, Garner's deck contained pictures of men "thirty-five 


and forty, forty-two, forty-four." "About four" pictures in Garner's deck were of 


men in defendant's age group. Thus, forewarned of the existence of a wounded 


suspect, naturally assuming that a picture of the suspect was among the pictures 
tendered by the police, and assisted materially by the fact that some of the 


pictures were of men clearly outside defendant's age range and race, the witnesses 
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selected the defendant's pictures, One of the seshiione inhering in this 
procedure is disclosed by Graves. He used the rest off the pictures, apparently 
white men and all, to "see if maybe I was wrong." 
The witnesses thereafter were taken together to the hospital. At 

by this time they were assuming that they were going to see the man whose 
picture they had picked. Garner said "Well, naturally;it would be." As 
congress "I was understanding that that's the person." Then they were 

left alone in the car for almost 45 minutes while the officer interviewed 

the defendant. When the officer returned he asked "are you ready, the suspect 
is in the other room." And when they entered the som officer asked 
"would . . . [you] please look at the suspect." The suspect, of course, was 
the patient lying in bed and wearing a pencineee Compare Coleman v. United 
States, No. 21,270 (D.C. Cir. Dec. 20, 1968) at pp. 16+17. To be sure, the 
testimony of both witnesses was that there were others in the room--a woman, 

a small child, a young man, and perhaps another patient; but it seems very 
clear that only one person--the defendant--was being shown to the witnesses 

in the hospital room. This practice--"showing eee Singly to persons for 
the purpose of identification, and not as part of a lineup, has been widely 
condemned." Stovall, supra at 302; Wright v. United States, No. 20,153 (D.C. 
Cir. Jan. 31, 1968); Wise v. United States, 127 U.S. App. D.C. 279, 282, 383 
F.2d 206, 209 (1967). See particularly Jackson v. United States, No. 21,327 
(D.C. Cir. February 3, 1969) p. 6 where the showup was;in the robber's 
‘hospital room. And the situation was aggravated here by the fact that the 
officer did not bother to separate the witnesses during or after the showup. 
As a result, the situation was so clear to Graves that ‘though unable to 

hear the conversation between Kelly and Garner, he — that Garner had identified 


x/ 
the subject. 


x/ United States v. Allen No. 22,662-3, D.C. Cir. decided January 30, 1969) 
counsels against leaving identifiers together. 


bn 


2. The Sugcestivity Inhering in the Photographie Identification and 
the Showup was Unnecessary. We are at a loss to find what exigent circum- 
stances prompted the police to take the measures used to secure defendant's 
identification. Nothing, it seems, required that the witnesses be primed with 
information concerning the suspect's wounds prior to viewing the pictures. 
Moreover, it is difficult to imagine any circumstances which justified the 
selection of photographs tendered by Officer Kelly. Kelly investigated the 
case on February 24th and was given a description of the bandits at that 


time. (Tr. 122, 126). He knew the age and color of the suspects. Yet he 


used photographs which were well beyond the bounds of the description. 


Whatever undisclosed necessity could possibly have prompted Kelly's 


conduct prior to the photo identification vanished at that time. Clearly 

the photo identifications established probable cause, and the police had 

only to arrest the defendant, process him, and take him before a reriteatn 

as required by Rule 5a. Certainly the health of the defendant did not 

require that he remain in the hospital, and Kelly, having interviewed defendants fo 


* 
almost 45 minutes prior to the showup, must have ascertained this fact. 


3. The Out-Of-Court Identification Testimony was Per Se Inadmissible. The 
Court in Clemons did not apply the Gilbert per se rule because "the Government 
was not on notice either at the time of the confrontation or at trial that its 
‘conduct might be considered improper." The Court reasoned that "it makes little se 


to reverse a conviction on tne basis of a per_se exclusionary rule expressly intendd 


x/ Defense Counselclaimed that "this man was taken by the police department, 
transferred to the D.C. jail on the same evening, and in a day or the 
next, he was'out." (Tr. 62 ). The defendant testified that when the 
witnesses left the hospital room the police came in and arrested him. 
(Tr. 271). Graves testified that defendant was removed from the 
hospital as the witnesses were leaving. (Tr. 151). 


to operate as a deterrent." But, as Judge Leventhal Seameeaeae in his concurring 
opinion, "In post-Wade trials the situation may be different since the 

alerted Court and prosecutor could take steps to confine the trial to 
unquestionable identification testimony." (p. 36). And Judge Wright found 

in the Clemons opinion the promise that "the sequence outlined in Gilbert .. 


will apply in the future for Stovall violations of due ‘process as well." 


(p. 39). 


In the instant case the trial occurred after Wade, Gilbert, Stovall, 
and Simmons, and so the prosecutor and trial court were fully aware of the 
concern shown for the potential errors lurking in pre-trial identifications. 
Moreover, the prosecutor and court heard the aggravated facts of this case at 
the pre-trial motion. Then, fully forewarned, the prosecutor deliberately 
elicited from each witness the facts concerning the hospital showup. (Tr. 86-87, 
146). Similarly, the police cannot claim the "justified reliance" upon an’ 
"old standard" that prevented retroactive application of Wade and Gilbert. 
Stovall, Supra at 398. Rule 5a required prompt processing and presentment. 
Indeed, in Williams v. United States, No. 21,269 (D.C. cir. December 20, 1968) 


the Court noted two cases, Payne v. United States, 111 U.S. App. D.C. 94, 98, 


294 F.2d 723, 727, (1961) and Gatlin v. United States, 117 U.S. App. D.C. 123, 


128 n.9, 326 F.2d 666, 671 n.9 (1963) in which the Court had made it clear that 
"delayed presentment in order to hold a lineup is not condoned." (Slip op. 6). 


Accordingly, we urge the application of the Gilbert per se rule. 


There Ts No Independent Source Making The Out-Of-Court Identification 

Testimony A Reliable Indicator Of Guilt. We have shown that 
the hospital confrontation, primed by the photo identifications, was improper, 
and pressed for application of the Gilbert rule. Here we urge that the more strin- 
gent standard actually applied in Clemons is also met by this ease. The Government’ 
first witness, Graves, had a close look at the bandit for about one minute. He was 
under gunpoint at this time. The whole robbery required only about "two 
minutes." This witness recalled nothing specific about the robber except he 
wore a black jacket and a black hat. Thus, the opportunity to observe was 
minimal, and the observation--a black jacket and hat--hardly distinguished the 
robber from thousands of other persons in the Washington area. 

The testimony of the Government's second witness, Graves, is a jumble. 
He was seared during the robbery. He walked away from the robbers and did not 
see anything more until after the shooting. He testified that he could remember 
only one face--"which one of the three at the time I really don't know, the 


face I remember." Then he said that the face was the one belonging to the man 


sticking a gun in his stomach. Thereafter he indicated, no, the face belonged 


to the man who was holding the manager at bay. Strangely, Garner never 
confirmed Graves' statement that the robbersaid "Ir he moves, kill him." Inasmuch 
as the.manager was withintwo feet of the principal bandit, it would seem that 


he would have heard this exchange if it occurred. 


foreover, the jury had difficulty with this seta of the testimony. 
It asked for a review of "Mr. Graves! identification of, the clothing and the 
description of the man holding the gun on him and the one who made the remark, 
‘If he gives you any trouble, shoot him.'" (Tr, 346). “The Trial Judge sent 


the jury back to its deliberations without elucidation because, in part, 


"we do not like to isolate certain portions of the testimony." (Tr. 347). 


Clearly the robbery was a very short and unanticipated event. In contrast 
the photo identification and hospital showup were elaborate encounters. 
Moreover, these encounters came five days after the robbery. By then the 
image of the robbers must have lost its freshness, thus’ more widely opening 
the mind to suggestion. In short, there was no reliable "source" for the 
identifications made by Graves and Garner which was "independent" of the 
March lst identification procedures. See Clemons, supra at 34. 

II. The Identification Evidence Was Obtained In Violation Of The Mallory Rule. 

Williams v. United States, No.21,269 (D.C. Cir. December 20, 1968) held 
that the Mallory exclusionary rule applies to Kea oat identifications 
made during a period of unnecessary delay and to in-court identifications 
tainted thereby. (Slip op. at 3). At the time of the defendant's trial the 
exclusionary rule had not been applied to identification situations, and so 
understandably the Mallory Rule was not specifically raised. We raise that 
point now because we believe the facts in this record make out a violation 


x* 
of Rule 5a. 


x/ If the Court disagrees with us on this point, we urge in the alternative 
that the case be remanded to the District Court so that the defendant can 
adduce evidence concerning, inter alia, the manner in which the hospital 
retained custody of defendant, the length of time necessary for the treatment 
of defendant's wounds and the nature of that treatment, the point in time 
of his de facto arrest, the time of his presentment and other materials 


The record of defendant's trial establishes that after the photo 
identification of March lst, Officer Kelly had abundant probable cause to 
arrest the defendant. He had the "positive" photo identifications of two 
eye-witnesses to the crime. The officer, to be sure, did not inform the 
defendant that he was under arrest. First, he interviewed the defendant for 
almost forty-five minutes in defendant's hospital room and then he ushered the 


witnesses into the room so that a showup might be conducted. Immediately after 


the showup defendant was formally notified of his arrest and taken from the 


hospital. (Tr. 151, 271). Clearly, however, there was an arrest sometime 
prior to the showup. The investigation had focused, the officer had probable 
eause, the officer was engaged in a prolonged interview and the defendant was 
in the custody of hospital authorities. ef. Seals v. United States, 117 U.S. 
App. D.C. 79, 81-2, 325 F.2d 1006, 1008-09 (1962). It was not until the next 
day, if that soon, that the defendant was presented. 

As the Court said in Williams (p. 7): 


"the purpose of the Mallory Rule,. . . [is to require] 
the police promptly to present the defendant to a 
magistrate so he can be judicially advised of his 

rights, including the right to counsel and, if requested, 


bearing on "unnecessary delay." Such a request finds support in the law 
of supervening decisions. For example, in Patterson v. Alabama, 294, U.S. 60 
607, (1935) the Supreme Court stated that 


"the Court is bound to consider any change, either in fact or in law, 

which has supervened since the judgment was entered. We may recognize 
such ia change, which may affect the result, by setting aside the 
judgment and remanding the case so that the state court”may be free 
to act." 


To the same effect, In Re Elmore, 127 U.S. App. D.C. 176, 178, 382 F.2d. . 
125, 127 (1967); Dabney v. Freeman, 123 U.S: App. D.C..166, n.1, 358 F.2d 
533 n.1-(1965); Brownell v. Kaufman, 102 U.S. App. D.C..133, 251 F.2d 374, 
375 (1957). Ns 


be provided with counsel to protect him during any 
‘critical’ stage in the prosecution against him," 


That was not done here until after the government had irreparably congealed 
the identification evidence, Accordingly, the instant ease should be 
remanded for a harmless error determination as to the showup testimony 

and a taint determination as to the in-court identification. (See Williams, 


supra at 10.) 


III. It Was Reversible Error To Denv Defendant's Proposed Instruction 
Regardine Identification Procedures. 


Prior to the close of trial defense counsel tendered the following 
instruction: 


"Defendant's Proposed Instruction No. IT 
(Circumstances of Identification) 


You are further instructed that in deciding the question 
of identification, you must weigh the circumstances under which 
the identification was made. A preferable method of identification 
is to have the complainant pick the accused from a ‘line-up of 
Similar-looking persons. If such a line-up is not used, then you 
are instructed that you must weigh the circumstances of the 
identification with particular care and caution." 


The prosecutor informed the Court, "I don't object to the ones Mr. Smalley 
{defense counsel] has asked for except the multiple defendants and multiple 
counts instruction is not applicable." (Tr. 322). Notwithstanding the 


rosecutor's ac uiescence in the roposed instruction the trial court 
Q P 
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expressly rejected it. (Tr. 323). 


x/ Subsequently the Court charged the jury that the Government must prove 
identification beyond a reasonable doubt and that : 
"in weighing the testimony of a witness as to identity, the 
possibility of human error or mistake and the probable 
likeness or similarity of objects, such as clothing and 
facial characteristics, are elements that you should consider. 
Consider, too, the opportunity that the'witness had 
to observe the person in question and the length of time of 
the observation." [Tr. 343]. . 


The Court's refusal to instruct as requested was made in disregard 
of the particular theory of defendant's case. Defendant's case was alibi 
and mistaken identification. The theory advanced in support thereof was not 
that the Government's eye-witnesses were "falsifying" (Tr. A-21); rather it 
was that their identification testimony was the product of suggestions which 
the witnesses unconsciously subscribed to. (E.g¢., Tr. A-21-22). Central to 
this theory was the fact that the police used a showup. Certainly defendant's 
case would have been stronger had the Court instructed the jury thet a lineup 
would have been a "preferable method of identification" = and, lacking that, "the 
circumstances of the identification" must be weighed with "particular care and 
caution." See Gregory v. United States, 125 U.S. App. D.C. 140, 145-146, 
369 F.2d 185, 190-91 (1966). 

The instruction was necessary, not only as a matter of instructing 
on the defendant's theory of case, E.g,, Salley v. United States, 122 U.S. 
App. D.C. 359, 36C, 353 F.2d 897, 898 (1965); Levine v. United States, 
104 U.S. App. D.C. 281, 282, 261 F.2d 747, 748 (1958). but also because the 
peculiar problems of suggestivity are outside the ken of most jurors. In 
support of its decision in Wade, the Supreme Court stated that witnesses 
and participants in a lineup neither are apt "to be alert for conditions 
prejudicial to the: suspect" nor "schooled in the detection of suggestive 
influences." Wade, supra at 230. Surely the comprehension of such matters 
is no greater among jurors than among those people who find themselves 
participants or witnesses in a line-up. 

Finally, where pre-trial confrontation procedures at the very least 


raise serious questions of due process, as is the case here, there is even 


x/ In Jones v. United States, 124 U.S. App. D.C. 83, 88, 361 F.2a 537, 542 
(1966) the Court said that where defendant makes identification an issue 
and requests a special instruction the "district court should frame an 
instruction adapted to the evidence in the particular case." 


greater reason for tionary instruction regarding the weight of 


+ fairly 
bv taiard 


evidence, .In this ce: he instruction tendered by the defenda 


n 


the law and captured the considerations deserving attention by the jury. 
JUndeniably the preferable method of pretrial identification is a lineup, -and 
when such a procedure is displaced by a showup then "the circumstances of the 
identification" ought to be weighed "with particular care a caution." Wade, 
Gilbert, and Stovall require no less. This Court, sitting en banc, has declared 
that "It would appear . . . that the Supreme Court has, at the least, cast an 


unmistakable shadow across those post-arrest single confrontations at the police 


station where formal lincups are a feasible alternative." Clemons, suvra at &. 


And in Macklin v. United States, No. 21,377 (Decided February 18, 1969) this 


Court said: 


Cegeeneethels regard, we note that the manual CRIMINAL 
JURY INSTRUCTIONS FOR THE DISTRICT oF COLUMBIA (1966) 
published by the Bar Association of the District of Colun- 
bia contains a charge on mistaken identity. A charge such 
as this might well be given, supplemented by observations 
on identification evidence as discussed in Wade, Gilbert 
and Stovall." [At 7.] 
Accordingly, we urge that the failure to instruct as requested by the defendant 


constituted reversible error. 


CONCLUSION 


ee 


Because defendant has been denied due process this Court 
should reverse and remand for a new trial. In remanding for a new trial 
the Court should direct that all evidence of pre-trial identification 
by Graves and Garner be Suppressed. It should further instruct that 


prior to any in-court identification of defendant by Graves or Garner 


the Government must show by "clear and convincing evidence" that the in-court 
identifications have a source independent of the identifications made on 
March 1, 1967. Wade, supra at 240; Macklin, supra at p. 5 n2. Alternatively, 
the Court should reverse for the refusal to instruct the jury as requested 


(Argument III). At the very least the Court should remand for a 


Mallory determination as is more fully explained at pages 19-21. 
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REPLY BRIEF FOR APPELLANT 


A. THE APPLICABLE EXCLUSIONARY RULE, The Government's brief 
(p. 11) asserts that the admissibility of the hospital showup testimony 
must be tested by the exclusionary rule expounded in Simmons v. United States, 
390 U.S. 377, 384. This Court's opinion in Clemons v. United States (No. 19,846) 
suggests as much for cases tried prior to Stovall v. Denno, 388 U.S. 293. 


We show below, however, that the Supreme Court's recent decision in Foster v. 


California, No. 47, Oct. Term, 1968, decided April 1, 1969, imposes a less 
YV/ 


rigorous standard for exclusion than that of Simmons and Clemons. 

When this Court decided Clemons “higher authority" was in a 
"slender state of development." Slip op. at 8. The most recent Supreme 
Court case was Simmons. There the Court declared: 

"(W]e hold that each case must be considered on its 


own facts, and that-convictions based on eyewitness 


1 / Foster was decided after appellant's principal brief was filed. 
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identification at trial following a pretrail identi- 

fication at trial by photosranh will be set aside on 

that ground only if the photorrap! identification 

procedure was so impermissibly s stive as to give 

rise to a very substantial likelihood of irreparable 

Misidentification. [390 U.S. at 384 (emphasis supplied) ] 
This Court, in partial reliance upon Simmons, established a dichotomy 
between pre-Stovall and post-Stovall due process cases. n post-Stovall 


cases testimony concerning due process violations is per se inadmissible 


under the rationale of Gilbert v. California, 388 U.S. 263. In pre-Stovall 
eases, however, the same evidence is said to be admissible "if justified by 
sources . . . [that] can be deemed reasonably reliable indicators of guilt." 
Clemons, slip op. 30. Clemons itself is a pre-Stovall case. There the 
Court concluded that the in-court identification and the out-of-court 
identifications "were based on sources independent of the improper 
confrontations at the cellblock, and did not therefore Beatie. in the 


language of Simmons, a 'very substantial likelihood of irreparable mis- 


identification.'" (Slip op. at 34). Accordingly, the Court did not 


reverse Clemon's conviction. 

We respectfully submit that the Simmons standard of exclusion does 
not apply to personal confrontations such as showups.. If these confrontations 
violate due process they are per se inadmissible regardless of whether the 
violation and trial occurred before or after Stovall. This contention , 
we believe, is borne out by the Supreme Court's decision in Foster v. 


2/ 
California and many other considerations. 


2/ Defendant's case straddles Stovall in time. In our principal brief 
(pp. 16-17) we have advanced reasons why the case should be treated as a 
post-Stovall case under Clemons. 


a3 = 


In Foster, a Western Union office had been robbed. Subsequently 
held a lineup consisting of Foster, who was tall, and two 
others who w The victim made a tentative identification of Foster 
pportunity to speak with him. This was granted. The 
victim was. still no ; Seven or ten days later a five-man lineup 


was held, and Foster was again selected by the victim, who by then was 


- 


The prosecutor elicited the above facts on direct examination. 


"convinced." 
In addition, Foster's accomplice in the robbery related the facts of the 


ne and identified Foster es a part 


= 
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and the trial occurred prior to the Stovall opinion. 


Notwithstanding the fact that neither the prosecutor nor the police 
could be on notice of Stovall, the Supreme Court reversed Foster's conviction. 
The Court did not cate th ) ar: to determine 
whether the identification evidence had an independent source as it had done 
in Wade, U.S. at 242 Nor did the Court apply the Simmons standard of 
exclusion. The denial of due process required outright revers vithout more. 
In fact, the Court even refused to rule on the State's harmless error contention. 
In light of this, the Simmons exclusionary standard and the pre-Stovall 
distinction can no longer be used in confrontation cases. 

This conclusion is reinforced by other considerations as well, 
First, the exclusionary standard for showups springs from the due process 
clauses, whereas the standard enunciated in Simmons may very well spring 
from the Supreme Court's supervisory powers. Simmons, 390 U.S. at 384, 386. 
Second, the Simmons standard, by its very terms, is limited to photographic 


displays. Third, the differences between the effects of photographic displays 


=e 


and personal confrontations suggests the need for different standards of 
exclusion. A more permissive standard of exclusion is applicable to photo- 


graphic displays because photographs have been "used widely and effectively in 


criminal law enforcement, from the standpoint both of apprehending the 


offenders and of sparing innocent suspects the, ignominy of, arrest by 
allowing eyewitnesses to exonerate them through scrutiny of photographs." 
Simmons, 390 U.S. at 384. On the other hand, a rigorous standard of 
exclusion is called for when showups are used, for there is little to recommend _ 
such a practice. Indeed, ."the practice of showing suspects singly to persons 
for the purpose of identification . . . has been widely condemed," 
Stovall, 388 U.S. at 302. Moreover, the photographs used by police are 
readily producible at trial, and the hazards inhering in SalesenINe 
identifications "may be substantially lessened by a course of eross- 
examination at trial which exposes to the jury the metodele potential for 
error." Simmons, 390 U.S. at 384. The circumstances of a Sees confronta- 
tion, on the other hand, cannot be adequately recaptured at wrial, 
"(T]he confrontation compelled by the State between the Berdsed and the 
victim or witnesses to a crime to elicit identification evidence is peculiarly 
riddled with innumerable dangers and variable factors which might seriously, 
crucially derogate from a fair trial ...." [T]here is serious 
difficulty in depicting what transpires at lineups and other forms of 
identification caniretinmiens a "In short, the accused's inability 
effectively to reconstruct at trial any unfairness that occurred at the lineup 
may deprive him of his only opportunity meaningfully to attack the 
credibility of the witness' courtroom identification." United States v. Wade, 
388 U.S. 218, 228, 230, 231-22. | 

In light of the foregoing it is clear that if this Court finds the 


hospital showup was a denial of due process, it must also find that the 


admission of testimony concerning the showup was reversible, error. 


SHOWN ‘I TI UR COM_IDENTIFICATIONS 
lief the Government ‘contends that the in-court 
independent of the photographic identifications and 
and that the in-court identifications were not 
We do not believe that the Government has 
supported its contention, as must, with "clear and convincing evidence." 
Wade, supra, at 240. 
The Government claims that Garner's courtroom identifications 
have an independent source because Garner made an unequivocal identifica- 
tion trial and because he thought he could have made a courtroom 


identification without 2 otos and showup. The testimony on this 


latter poir Wi 5 csi Fapecole: of ions vosed by the 


prosecutor during the pretrial hear 
"and when you recognized him today, Mr. Garner, is 
it because you remember him from the robbery? 
A. Yes, matam. Yes, ma'am. 
Q. a can you tell us whether, if you hadn't seen 


him in the hospital, or a picture of him, whether you 


A. I think so. 
This constitutes the entirety of evidence that the Government relies upon 
to sustain Garner's courtroom identification testimony. These statements 
were made almost fifteen months after the robbery occurred. The witness, 
by his own admission, looked at the robber for approximately one minute. 


(Tr. 7) In these circumstances this testimony can hardly be credited as 


"convincing." 


AS 


been 


hearing even 


Court, however, 


is a relevant factor, i to be weighed we 
that the most asse wit s is not invariably the most r 


Clemons, sli 


"independent sour ' testimony reinforces 
for caution in accepting 

to have described ti t tim t crime 
light-skinne 


J 


robber's forehead was shiny -- a feature, we submit, whi 


more, Graves claimed that the robberts cheeks w 


not show that defendant's cheeks are puffy. Graves also claimed that th 


robber was about 5 feet 8 inches tall; the defendant is about five feet 


7 


six and one-half inches tall. et 
Like Garner's testimony, Graves' testimony concerning the 
defendant's features must be weighed against the opportunity to observe 
the robbery, the impact of later suggestive events, ond the lapse of time 
between the observation and the courtroom testimony repeating that 


observation. On these counts, Graves fairs very poorly. 


admission he was frightened at the time of the robbery. 


Accordingly he did not see the affair through to its end. Instead, he 
walked to the rear. of the store and then came up another aisle. (Tr. 144) 
This must have consumed the bulk of the time, for by most accounts the 
robbery lasted about two minutes. (fr. 87, 40) Moreover, Graves! testimony 
discloses uncertainty and indeed conflict as to whether Graves identified 


the robber holding him at bay or the robber holding Garner at bay. 


(Graves' account of this matter is rages 5 and 6 of our principal 


remembered, as well, that Graves was reporting his 

observations almost 15 months after they were made, and during the interim 
there had been confrontations which could have consciously or uncon- 
sciously influenced his courtroom account of those observations. In any 
event, Graves' testimony is hardly "clear and convincing" evidence of an 
independent source for identification. The testimony was so unclear, and 
perhaps so unconvincing, as to prompt the jury to request a review of "Mr. 
Graves' identification of the clothing and the description of the man 
holding the gun on him and the one who made the remark, 'If he gives you 
any trouble, shoot him.'" (Tr. 346) 

In accordance with the foregoing we submit that the Government 
has failed to establish independent sources for the courtroom testimony 
of Garner and Graves, and so the admission of that testimony must also be 


treated as error. 


C. The Mallory Rule Requires 
and Their Fruit, Defendant contends that the hospital 
in violation of the Mallory Rule and 
defendant seeks a remand on this 
to support the claim of a Mallory violation, } argument in som 
predicated on the case of Willi 
December 20, 1968, That case held that 
identification testimony, After defendan 
the Williams' decision was 
See Order of April 9, 1969, > rehearing of Williams may decide th 
whether the M i excludes identification testimony. i Aecor 
submit that if defendant's case cannot be dis sposed of on other grounds the 
Sourt should defer decision on the Mallory issue herein unt vals after Williams is 
reheard and counsel has had an opportunity to advise the court whether he deems 
it necessary to file a supplemental memorandum on behalf of defendant Campbell. 


In addition to noting that Williams has been vaca‘ ted, the Government 


contends that the Mallory Rule was not violated in this be, 


Government claims that appellent was not under 
identifications. This contention, we submit, overlooks the facts and plain 
inferences of the case. Defendant entered the hospital at 11:51 a.m. (Tr. 5). 


According to the Government's version of the facts defendant was suffering from 
? 


a flesh wound that was five days old. (Tr. 138) Indeed, the flesh wound was so 


an 


insubstantial as to permit defendant to work as a grocery bagger on the day the 
"Government laims he was wounded. Notwithstanding the minor nature of the wounds, 
defendant may have been detained at the hospital for more than’ 6 eae It 
seems fair to infer from this that the hospital was holding defendant for the 
It is clear, moreover, that when Officer Kelly arrived any medical 
1g the defendant had ended. As Officer Kelly put it, the 
"had apparently received treatment from the hospital." (Tr. 124) 
» Kelly, having abundant probable cause as a result of the photographic 
identifications, conducted an interrogation and then coneluded the 
a showup. In all, Kelly spent about 45 minutes with the defendant. (Tr. 133) 
submit that the plain implication of the record is that appellant was arrested 
by the time Kelly began conducting his interrogation. 
Second, the Government contends that "neither Mallory nor any other 
decision compelled the police to arrest appellant as soon as probable cause 
was generated." (Br. 12) Whether an arrest is required when probable cause 
exists is beside the point. What matters is that Mallory prohibits the 
police from avoiding presentment in order to use the suspect for purposes of 
interrogation and showup after probable cause is found. This teaching is clear from 
Naples v. United States, 127 U.S. App. D.C. 249, 255-56, 382 F.2d 465, 471-72 
(1967); 
"It is the function of the police to investigate crime, to 
arrest when there is probable cause to do so, and to put 
the prisoner in the channels leading to his prosecution. 


It is not the function of the police to convict. And it is 
the purpose of Rule 5(a) to draw a line between these functions. 


XXX 


3/ Garner testified that he viewed the photographs at about 5:45 p.m. (Tr. 11, 12). 
After that the witnesses went to the hospital. Graves "guessed" that he viewed the 
photographs "about 11:00" in the morning. (Tr. 49) Officer Kelly thought that the 
witnesses went to the hospital "about 3:30 p.m. or so." (Tr. 123). 
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"There is, of course, a vital distinction . between (1) the 
evidence required to justify an arrest and he holding of the 
arrestee by the magistrate for grand jj ac nm, and (2) the 
proof which will sup pport a verdict of trial. But it 
is the responsib r of Spacoomens. not ences 
sericceneree and = Rome under them and the Co 
authorized Rule 3{a) was designed to terminate + 
initial police custody the 
is complete." 
Finally, the Government contends that the showup was: "virtually contemporaneous 
with Officer Kelly's arrival at the hospital" end thus there was no unnecessary 
delay "even if appellant was under arrest" when Kelly arriy red. (Br. 12) This 
point fails for two reasons, First, Kelly in verrogatecd defends nt for almost 
45 minutes before conducting ° vi Thus, the ¢ showup was not in fact 
contemporaneous with the officer's arrival, 
consideration in evaluating "unnecessary delay." "[P]urpose is--and has been 
since Mallory--the crucial fact in measuring the reasonablene ess of delay in 
presentment after arrest." Naples, supra, 127 U.S. App. D.C. at 246, 382 F.2d 
at 474. Here, the purpose was, to elicit a confession and then to freeze for— 
evermore the identification evidence by holding a showup. ee short, the delay 


was contemporanecus with the police's attempt to convict the defenda nt at the 


hospital. 


CONCLUSION 
For the reasons expressed herein and those set forth in our principal 
brief, the conviction should be reversed because the pretrial identification 
procedure denied defendant due process. Alternatively, the conviction should be 


reversed for failure of the trial judge properly to instruct the jury as 


requested by defendant. In the event that neither of these dispositions is forth- 
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held pending the Court's en bane consideration 


No. 21,269 in order that the Mallory 


en bane Court's determination, 


Respectfully submitted, 


th Street, N. W. 


